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RECOVMENDED ORDER

Upon due notice, this cause cane on for final hearing on
February 7, 2003, in Tallahassee, Florida, before Ella Jane P.
Davis, a duly-assigned Adm nistrative Law Judge of the Division
of Adm ni strative Hearings.

APPEARANCES

For Petitioner: Albert E. Ford, Il, Esquire
994 Lake Destiny Road, Suite 102
Al tanonte Springs, Florida 32714

For Respondent: Gary L. Asbell, Esquire
Department of Health
4052 Bald Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701



For Intervenor: Tinothy G Schoenwal der, Esquire
Gary V. Perko, Esquire
Hoppi ng Green & Sans, P.A
123 Sout h Cal houn Street
Tal | ahassee, Florida 32314

STATEMENT OF THE | SSUE

Whet her the Departnent of Health's (DOH s) notice of intent
to award the contract for RFP DOHO2-021 was clearly erroneous,
contrary to conpetition, arbitrary, or capricious.

PRELI M NARY STATEMENT

This case concerns a protest filed by Consultech of
Jacksonville, Inc. (Consultech), in response to DOH s notice of
intent to award a contract for continuing education unit
tracki ng systens devel opnent to the highest ranked proposer,

I nfformati on Systens of Florida, Inc. (ISF), as a result of
RFP DOHO2- 021 i ssued October 4, 2002.

Consul tech submtted to DOH a docunent styled, "RE Forma
PROTEST to Departnent of Health # DOHO2- 021 bid Award,” within
the tinme frame for filing a bid protest. Consultech
subsequently filed an Anended Protest, and the case was referred
to the Division of Admi nistrative Hearings on January 15, 2003.
| SF was granted intervenor status.

Oiginally, there were tine-filing issues raised by DOH and
| SF, which issues have since been abandoned.

Upon the Division's receipt of the file, the final hearing

date was schedul ed for February 7, 2003, which was seven days



short of the last perm ssible date for the nerits hearing within
the mandatory statutory tine franme. Petitioner's counsel at the
time requested the date of February 7, 2003, and rejected
February 14, 2003, the last possible date. Al parties declined
to waive the statutory tine frane. An expedited di scovery
schedul e was established by a pre-hearing order.

Nunmer ous di scovery notions were rul ed upon and nore notions
were ruled upon i n connection with the w thdrawal and
substitution of up to three of the five attorneys who have
represented Petitioner in this case. Sone, but not all, of the
rulings were commtted to witten orders. Sone, but not all, of
the rulings are recorded by transcripts of tel ephonic conference
calls filed with the Division. Repetitive notions for
conti nuance, made by successive attorneys for Petitioner, were
deni ed because, under the circunstances presented, neither |egal
grounds nor agreenent existed for altering the previously agreed
hearing date. The record adequately reflects these matters.

DOH s first Requests for Adm ssion were deened admitted,
pursuant to rule, and Consultech did not nove to set them aside.

At the commencenent of hearing, ISF's Mdtion in Limne and
to Strike was granted in part and denied in part (TR 12-21). As
a result, Consultech was precluded from asserting argunents that
directly or indirectly challenged specifications of the RFP,

because there had been no tinely challenge to the RFP's



specifications as required by Section 120.57(3), Florida
Statutes. Y Consultech was further precluded fromintroducing
evi dence on standard deviations statistics, because such

evi dence coul d not legally denonstrate that DOH s notice of
intent to award was clearly erroneous, contrary to conpetition
arbitrary, or capricious.?

Petitioner presented the oral testinony of Nanneta
Upchurch, Bob Ford, Thomas Sol ans, and Jan Si mmons, and had
Petitioner's Exhibits 1, 5, 8, 10, and 12, admtted in evidence.
The deposition of Scott Futrell was adnmitted as Petitioner's
Exhibit 5. Ruling on Exhibit P-11 was reserved for this
Recommended Order (TR 209). Exhibit P-11 is not admtted
because it is a conbination of protected settlenment negotiations
and immateri al conmuni cations. By agreenent, Joint Exhibits 1
through 4 were admitted in evidence. Neither Respondent nor
| ntervenor presented any witnesses. At the close of hearing,
the parties waived the statutory periods for filing of Proposed
Recomended Orders and this Recommended Order

A Transcript of the nmerits hearing was filed on
February 24, 2003. All parties tinely filed Proposed
Recommended Orders on March 11, 2003. These proposals have been
considered in preparation of this Recomended O der.

Jurisdiction having been reserved to address any pendi ng

di scovery issues, an Order was entered February 19, 2003, by



whi ch nmovants DOH and | SF were pernitted to fil e updated
speaki ng notions for nonetary sanctions, reflecting the oral
extensions of response tine nmade during notions already heard by
t el ephoni c conference call and di scovery events occurring
subsequent to filing the pending notions to conpel; and to file
appropriate supporting cost and/or fee affidavits, provided sane
were filed on or before the twentieth day after the filing of
the Transcript (March 18, 2003). By the sane Order, Consultech
was granted until the thirtieth day after the filing of the
Transcript (March 26, 2003), to file responses in opposition to
any updated notions and any rebuttal affidavits as to DOH s and
| SF's fees and costs affidavits. Only I SF and Consul tech have
filed these itens, and the Conclusions of Law of this
Reconmended Order will address those discovery issues, which are
separate fromthe nerits of this case and which al so are not
dependent upon which party(ies) prevail.

FI NDI NGS OF FACT

1. On or about Cctober 4, 2002, DOH issued RFP DOHO2-201
(RFP). Section 1.1 of the RFP, entitled "Statenent of Need,"
provides in pertinent part:

Florida | aw (Chapter 456.025(7), Florida
Statutes) requires the Departnent of Health,
Di vision of Medical Quality Assurance
(Departnent) to inplenment an el ectronic
continui ng education (CE) tracking system
for each new biennial renewal cycle for

whi ch el ectronic renewal s are i npl enented



and to integrate such systeminto the
| i censure and renewal system

2. DOH issued the RFP to secure proposals for designing,
i npl ementing, and mai ntaining a new system for tracking
continuing education units (CEU) which nust be earned by the
nore than 470,000 health care professionals DOH regul at es.

3. The RFP defined "Eligible Proposers" as "any conpany
with CE tracking systens devel opnent background or ot her
organi zation with denonstrated expertise in system devel opnent
proj ects and experience with providing simlar services."

4. Consultech, a conpany that appears to primarily provide
conputer training or education to enpl oyees of conpanies and
governnental entities, tinely submtted a proposal to DOH in
response to the RFP

5. |ISF, a conpany that primarily devel ops, inplenents, and
i ntegrates software database systens for governnental entities,
also tinely submtted a proposal to DOH in response to the RFP

6. Petitioner Consultech and Intervenor |ISF were the only
proposers. DOH did not disqualify either proposer as "non-
responsi ve" or "not responsible.” Because no eval uator
testified, the procedure and scoring systemfor the RFP
proposal s can only be gl eaned fromthe docunents in evidence,
but it appears that each proposal was eval uated by the sane

procedur e.



7. A review panel of DOH enpl oyees eval uated the proposals
subm tted by Consultech and I SF. Consultech's proposal received
a conbined total of 298 points. |SF s proposal received a
conbi ned total of 573.5 points.

8. Section 2.10 of the RFP provides:

NOTI CE OF CONTRACT AWARD

BASI S OF AWARD

The awards shall be nmade for the responsible
Proposer whose proposal has scored the

hi ghest based on the evaluation criteria in
Section 6, PROPOSAL EVALUATI ON CRI TERI A AND
RATI NG SHEET.

9. On or about Novenber 7, 2002, DOH issued its notice of
intent to award the contract ("CEU Tracki ng Systens Contract")
to I SF, in accordance with the requirenents inposed by Section
2.10 of the RFP

10. On Novenber 18, 2002, Consultech submtted to DOH a
docunent of that sane date, which contains the follow ng
reference: "RE: FORMAL PROTEST to Departnent of Health # DOHO2-
021 bid Award."

11. On or about Decenber 16, 2002, Consultech filed an
Amended Witten Protest/Petition with DOH

12. In its Amended Protest/Petition, Consultech mainly
focused upon DOH s scoring of selected portions of the conpeting

proposal s of |ISF and Consul tech and upon whet her or not DOH s

notice of intent to award to | SF contravenes Section 456.003(5),



Florida Statutes. Consultech's pleadings did not contend that
| SF' s proposal was not responsive to the RFP or that |SF was not
a responsi bl e proposer.®

13. Section 6.2 of the RFP, entitled "RFP RATI NG
METHODOLOGY, " provides in pertinent part: "Proposals which neet
the mininumrequirenents will be reviewed by a panel of
appropriate staff.”

14. Consultech initially contended that DOH failed to
assenbl e a revi ew panel conprised of appropriate DOH enpl oyees.
This argunent is not, however, put forth in Consultech's post-
hearing proposal, and the allegation nust fail because there was
no evi dence presented to show that DOH s revi ew panel included
anyone who, in any manner, was not appropriate for such duty.
Mor eover, the resumes of the five DOH enpl oyees who served on
the DOH review panel affirmatively denonstrated that the panel
was, in fact, conprised of appropriate staff.

15. At hearing, Consultech contended that its proposal
shoul d have received an unspecified higher nunber of points than
the 298 points it was awarded by DOH and that |SF s proposal
shoul d have received an unspecified | ower nunber of points than
the 573.5 points that | SF was awarded by DOH  Consul tech
generally argued that DOH acted in an arbitrary and capri ci ous
manner because nenbers of DOH s review panel (proposal

eval uation team had awarded Consul tech's proposal different



(and generally higher) scores for their respective responses to
certain RFP criteria, but this is |like conparing apples and
oranges. Unlike invitations to bid, requests for proposals, by
their very nature, solicit proposals for different ways of
addressing the sane subject or which assenble different nethods
of achieving the sane goal, and evaluators bring their own
perspectives and expertise to the task of ranking the proposals.
The applicable statutory and case | aw nake it clear that the
undersigned is not free to substitute her evaluation for that of
the Agency's team nmade up of technically conpetent evaluators.?

Because in this case, no evaluator testified, it is, in large

part, unclear either why or how Consultech contends the

unspeci fied points should be reallocated, even if sonme flaw in
the scoring could be detected, which it was not. (See Findings
of Fact 17-26.) Overall, Consultech failed to offer any

evi dence to show that the different scores that Consultech's
proposal received fromthe evaluators require a finding that
DOH s proposed award of the CEU Contract to | SF was irrational,
erroneous, arbitrary, capricious, or contrary to conpetition.

See, infra.

16. Consultech did not present any evidence to show that
menbers of the DOH revi ew panel were given instructions for
reviewi ng the proposals which were inconsistent with the RFP's

speci fications.



17. Consultech did not allege that a mathematical error
occurred in DOH s tabulation of the total nunber of points that
the respective nenbers of DOH s review panel awarded to either
Consul tech or ISF. At nost, Consultech has argued that
Consul tech shoul d have received at | east one "automatic" point
for each reference provided in its proposal, per |anguage
contai ned at pages 24-25 of the RFP. Assum ng arguendo, but not
ruling, that this were a correct interpretation of the RFP, even
t hese additional points for Consultech's nine naned supportive
references woul d not be sufficient to result in award of the
contract to Consultech.®

18. In fact, the RFP required proposers to submt at |east
two supportive references. It did not obligate DOH to contact
anyone identified in a letter of reference or in a list of
references submtted by a proposer.

19. |ISF' s proposal included letters of reference from
el even individuals who described in detail their satisfaction
with | SF's provision of |arge-scale software devel opnent and
integration services to one private and ten governnent al
entities. |ISF s letters of reference were obtained from
representatives of private and governnental entities who had
contracted with I SF for the devel opnent, inplenentation, and

integration of |arge-scale software database systens, sone of

10



which utilize ISF's proprietary continuing education system
known as " CE Broker."

20. By conparison, Consultech's proposal provided a |ist
that identified nine individuals as references, along with
addresses for each, but Consultech's proposal did not include
letters of reference fromthose naned.

21. It would not be erroneous, irrational, arbitrary,
capricious, or contrary to conpetition if one or nore evaluators
had been nore favorably inpressed with conprehensive letters of
reference than with nere nanes and addresses.

22. Consul tech naned as one of its nine references Scott
Futrell, who has been serving as the chief information officer
for GM nnett County Schools in Georgia since the fall of 2002.
Prior to holding that position, M. Futrell had been enpl oyed as
the chief information officer of the Duval County School System
Acting on behalf of the Duval County School System M. Futrel
had purchased software devel opnent and integration services from
| SF, and had purchased enpl oyee conputer training services from
Consul tech. He expressed know edge of Consultech's training
network staff and depl oynent of support and desi gn of W ndows
2000 and Enterprise networks. M. Futrell was conplinentary of
the quality of sonme of Consultech's staff nenbers, but he was
"unconfortabl e" expressing an opinion that Consultech could

deliver the services that DOH sought through its RFP. On the

11



ot her hand, M. Futrell testified clearly that he believed that
| SF has a strong capability for devel opi ng software and the
ability to partner with an organi zati on, while understandi ng

t hat organi zation's functions. Since M. Futrell was the
supervi sor of two of the other individuals Consultech's proposa
named as references, it may be inferred that Consultech naned at
| east three references who | acked knowl edge of Consul tech's
ability to succeed in providing services simlar to those sought
by the RFP.

23. A proposer could receive up to eleven points from an
eval uator for denonstrating in its proposal "successful
experience" providing services sinmlar to those sought by DOH.

24. ISF identified in its proposal several projects for
simlar |arge-scale web-based services that it had devel oped
i npl enented, and integrated. Those projects include, but are
not limted to, the follow ng:

a. Florida Departnment of Insurance (FDA),
Bureau of Agent & Agency Licensing - |ISF
using its proprietary CE Broker system
devel oped, inplenented and integrated the
continui ng education unit tracking system
that FDO currently uses for the various
agents it |icenses;

b. Florida Building Comm ssion (FBC) - |ISF
devel oped, inplenented and integrated the
FBC s Building Code Information System

whi ch tracks users, maintains searchable
records of training providers and course

attendees, provides searchabl e conti nui ng
educati on courses by nanme, date and

12



| ocation, and provides real -tinme |icense
val i dati on and processi ng of attendee
continui ng education course credit to the
Depart ment of Business and Prof essional
Regul ati on.

c. The Schultz Center for Teaching and
Leadership (Schultz Center) - |ISF, again
using its proprietary CE Broker system
devel oped, inplenented and integrated for
the Schultz Center a systemthat, inter
alia, helps teachers search for avail able
courses and access their continuing
education points (both traditional and non-
traditional points), and sends in-service
continui ng education points electronically
to participating districts.

25. Consultech protested that its staff (proposed project
team) was nore highly qualified and certified than I SF' s
proposed project team and shoul d have been ranked hi gher by
DOH s evaluators than I SF' s proposed project team However, it
woul d not be erroneous, irrational, arbitrary, capricious, or
contrary to conpetition if DOH s evaluators had deci ded that
| SF' s proposed project team conprised of individuals who had
served on one or nore of the foregoing significant simlar
proj ects possessed the specific know edge, skills, and
experience required for DOH s project.

26. In its proposal to DOH, Consultech did not describe or
identify a single project in which it had devel oped,

i npl emrented, and integrated a CEU tracking system program or a
single | arge-scal e software devel opnent, inplenentation, and

integration project it had successfully conpleted. Therefore,

13



it would seemthat only | SF submtted a proposal that
affirmatively denonstrated to the evaluators both that it was an
eligible proposer (RFP 1. 2. 3, page 6) and that it possessed
"successful experience" providing services simlar to those
sought by DOH  (RFP 6.1, pages 24-25)

27. Consultech's staff's qualifications to devel op and
mai ntain a new systemwere attested-to by Ms. Upchurch, its
President, and by M. Ward, an Executive Account Manager for
M crosoft. Both w tnesses put great enphasis on M crosoft
certifications over any other conmputer training or experience.
| SF's existing proprietary system "CE Broker," was not
addressed by their testinony. Consultech's President's conputer
qualifications were inpressive. A mgjority of Consultech's
existing staff are certified Mcrosoft Systens Engi neers and two
hol d even higher Mcrosoft certifications. In M. VWard's
opi ni on, Consultech's proposal denponstrated that its staff would
be qualified to enter into the project Consultech had proposed
to DOH, but he could not say he knew the project solution
presented in Consultech's proposal would work, because it was
outside his area of expertise. M. Ward had never "conpletely"
read the RFP and could not rank the two proposals. No eval uator
testified.

28. The major thrust of Consultech's case was to the

effect that | ower cost should be the sole criterion utilized in

14



DOH s award. Wen Consultech was well into its case-in-chief,
an attenpt was made to offer a new | egal theory of "fraud," but
no conpel ling evidence to that effect was presented.®

29. Under RFP DOH02-021, a proposer's price proposal was
significant only insofar as its business plan denonstrated the
adequacy of private funding and a mninmal dependency upon
limted available state funds. The RFP did not contain any
provi sion which either required or permtted DOH to award a
proposer a certain nunber of points based on that proposer's
price proposal nethodol ogy. (See Finding of Fact 15.)

30. The RFP required each proposal to denonstrate how the
proposer woul d generate revenues fromthird parties, e.g., the
CEU course providers and/or the nore than 470,000 health care
prof essional s who nust obtain CEU credits, during respective
two-year cycles, in order to maintain their specific
prof essi onal |icenses.

31. It is noted that Ms. Upchurch understood that $100, 000
was all DOH had avail able to invest in the project.

Consul tech' s busi ness pl an was dependent upon receipt of

$100, 000 "up front," as it were, from DOH, and upon revenues
being paid by the |icensed health care professionals. Money
received fromthe licensed health care professionals would be
generated back into Consultech's profit-sharing plan with DOH

| SF's proposal was conpletely funded through private sources,

15



such as I SF's own capital, bank | oans, and revenues fromthe
credit unit charges paid by the |icensed health care

prof essionals. |SF had secured a $2, 000, 000 performance bond to
back its obligation to performthe DOH contract, and I SF' s

busi ness plan did not require or propose to use any of the
limted avail abl e state funds.

32. Dependi ng upon one's concept of whether or not naking
a profit should be a governnent goal, DOH s award to fully-
funded | SF instead of "profit-sharing” with Consultech may be
"good" or "bad," but it would not be erroneous, irrational,
arbitrary, capricious, or contrary to conpetition if the DOH
eval uators saw it as advantageous to the agency to retain its
$100, 000 for other projects and let ISF front all the noney and
take all the risks.

33. Also, because no Agency funds are involved in an award
to I SF, Consultech has failed to affirmatively denonstrate that
DOH s intent to award to I SF in any way of fended Section
456. 003(5), Florida Statutes, which requires DOH to promrul gate
pol icies which are cost-effective. See the Conclusions of Law.

34. Consultech has apparently garnered consi derabl e
support among health care professionals and their professiona
associ ations' | obbyists by stressing Consultech's proposal's
al l egedly | esser out-of -pocket expense to health care

pr of essi onal s because Consultech's fees are based upon

16



“transactions"” instead of upon the "unit cost of CEUs." |SF' s
proposal is based upon "the unit cost of CEUs." M. Simmons, a
i censed Physician's Assistant who testified on this issue,
testified that with the $1.60 per CEU cost that |SF projected in
its proposal, her licensing fee based on 100-130 CEUs per year
woul d i ncrease dramatically, and any increase in licensing fees
woul d deter |icensees fromtaking nore CEUs than the m ni num
requi red. However, M. Simons believed her current fees were
al ready excessive and, as nearly as can be determ ned from her
testi mony, she had never read both proposals for conparison.”
35. Ms. Upchurch testified that Consultech's proposed
system reduces or mnimzes costs by running its "help desk"
entirely internally, wth existing Consultech staff, and by
assumng that its "help desk”™ will eventually only have to dea
wi th one in-com ng phone call each day froma |icensee inquiring
why a particular CEU provider has not posted that |icensee's CEU
credits to the internet system (website) created by Consultech.
Basi cally, under Consultech's plan, all |icensees will be
expected to first go to the website, which will then create an
e-mail inquiry to the appropriate provider or DOH staff nenber,
and if the matter is not resolved within 48 hours, only then
w Il Consultech's staff place an out-going telephone call to
assist or advise the inquiring licensee. It is hard to imagine

that the foregoing would be the only kind of inquiry whereby a

17



licensee would wish to contact a live person. It seens |likely
that sonme |icensees would want to submt inquiries of other
kinds. It further seens |likely that CEU providers or enpl oyers
of health care providers also mght want to submt a variety of
inquiries or reach a live person. The RFP specifically requires
that DOH staff would need to make inquiries. M. Upchurch also
testified that another way of keeping costs down in Consultech's
proposal was to assune that all a licensee's CEU credits could
be posted sinultaneously, or perhaps simnmultaneously per year, in
each two-year cycle, so that each |licensee woul d be paying only
$5.00 per "transaction" for a maxi mumof two "transactions" (or
mul tiple CEU unit postings) in each two-year |icensing cycle.
Thi s assunption includes the further assunption that each
licensee earns all necessary CEUs fromthe same provider in no
nore than two educati onal sessions per year, an assunption that
seens to have no back-up statistics in Consultech's proposal and
whi ch suggests a hi gher nunber of "transactions" could occur for
t hose |icensees who earn CEUs in small increments from severa
different providers over the two-year cycle. Even if one
assunes Ms. Upchurch neant this testinony to include references
to direct fees fromproviders and |icensees as set out in

Consul tech's proposal, it appears that nore than Consultech's
esti mat ed nunber of CEU providers mght require nonitoring

and/ or m ght have to be contacted by the proposer upon nore
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frequent inquiries fromlicensees. However, not a single
witness testified as to how effective for DOH s registration of
CEU providers and nonitoring purposes Consultech's system woul d
be, how heal thcare professionals would react to Consultech's
del ayed response system or how Consultech's proposed system
conpared with I SF's proposal other than on costs. Therefore,
none of the foregoing testinony is helpful in conparing the two
proposals in the context of this bid protest. On the other
hand, Ms. Upchurch's testinony does create a valid doubt that
Consul tech's projected costs to |licensees and providers, as
described in its business plan, would be accurate in practice
for all categories of |icensed health care professionals.

36. The DOH evaluators did not have Ms. Upchurch's
foregoing testinony to consider. They could only conpare the
two witten proposals. 1In so doing, they could have, and
wi thout error, irrationality, arbitrariness, capriciousness, or
acting contrary to conpetition, have preferred I SF's "hel p desk”
conponent. | SF proposed a "hel p desk"”™ manned by four highly
trai ned persons with the goal to resolve all aspects of any
inquiry during a single in-com ng phone call, without referring
the caller to successive personnel. The evaluators could
reasonably have considered this a factor of superior technica

excellence in | SF's proposal.
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37. |ISF' s cost projection is based, in part, on a detailed
anal ysis of projected CEU units required by all, or at |east
many, of the existing health care professional categories over a
t wo- year period. (J-3, Section 8a, pages 3-5) This detailed
cal cul ation was not refuted by Consultech.

38. Consultech's price proposal argunents are predicated,
at best, upon conjecture and specul ation, and thus nust fail.

CONCLUSI ONS OF LAW

39. The Division of Adm nistrative Hearings has
jurisdiction of the parties and subject matter of this cause,
pursuant to Section 120.57(1) and (3), Florida Statutes.

40. Al parties have standing in this case.

41. The duty to go forward and prove its position by a
preponder ance of the evidence is upon Petitioner Consultech.

42. This is not a rejection of all bids, and therefore,
the standard is not whether the Agency's intended action is
illegal, dishonest, or fraudulent. Consultech hinted at fraud,
but there is no affirmative evidence as to illegality,

di shonesty, or fraud.
43. Section 120.57(3) provides, in pertinent part:
Unl ess ot herw se provided by statute, the
burden of proof shall rest with the party
protesting the proposed agency action. In a
conpetitive-procurenment protest, other than
a rejection of all bids, the adm nistrative

| aw j udge shall conduct a de novo proceeding
to determ ne whether the agency's proposed
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action is contrary to the agency's governing
statutes, the agency's rules of policies, or
the bid or proposal specifications. The
standard of proof for such proceedi ngs shal
be whet her the proposed agency action was
clearly erroneous, contrary to conpetition,
arbitrary, or capricious.

44, An agency action is clearly "erroneous” if it results
from substantial procedural error or a clear m sapplication of
the law or is contrary to the clear weight of the evidence.

Bl ack's Law Dictionary, page 228, (5th Ed. 1979).

45. "A capricious action is one which is taken w thout
t hought or reason or irrationally. An arbitrary decision is one

not supported by facts or logic, or despotic.” Agrico Chem cal

Co. vs. State Departnent of Environnmental Requl ation, 365 So. 2d

759. 763 (Fla. 1st DCA 1978), cert. den., 376 So. 2d 74 (Fla.

1979) .

46. "Contrary to conpetition” is best understood by its
pl ai n and obvi ous neaning, i.e. against or in opposition to
conpetition. "The purpose of the conpetitive bidding process is
to secure fair conpetition on equal terns to all bidders by
af fording an opportunity for an exact conparison of bids."

Harry Pepper and Associates, Inc. vs. City of Cape Coral, 352

So. 2d 1190 (Fla. 2nd DCA 1977)
47. There is no evidence of irrational scoring, and the
evi dence presented does not conpare the two proposals in a way

that permts a finding of error, arbitrariness, capriciousness,
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or any act or om ssion that is contrary to conpetition either in
the evaluation of the two proposals or in the notice of intent
to award.

48. Consultech denonstrated no irregularity in the nmake-up
of the proposal review panel or the instructions to the panel.

49. Consultech did not denonstrate that scores assigned to
its proposal by the proposal review panel were erroneous to the
extent that the error would raise Consultech's score to that of
t he wi nni ng proposer.

50. Consultech failed to offer any evidence to show t hat
the different scores that Consultech's and | SF' s respective
proposal s received require a determ nation of error,
arbitrariness, capriciousness, or behavior contrary to
conpetition by the evaluators or by the intent to award to | SF.

51. Consultech never alleged or proved that a mathemati cal
error occurred in DOH s tabul ation of the total nunber of points
that the respective nmenbers of DOH s review panel awarded to
ei t her Consultech or | SF.

52. Based on a conparative review of the extent and
quality of references in the conpeting proposals, only |ISF
subm tted a proposal that denonstrated both that it is an
“eligible proposer"” and possesses "successful experience"

provi ding services simlar to those sought through the RFP
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53. Under the RFP, a proposer's price proposal was
significant only insofar as its business plan denonstrated the
adequacy of private funding and a m ni mal dependency upon
limted avail able state funds. The RFP did not contain any
provi sion which either required or permtted DOH to award a
proposer certain points based on that proposer's price proposa
nmet hodol ogy.

54. Consultech's other |egal argunent as to cost/price is
based on Section 456.003(5), Florida Statutes, which provides:

Pol i ci es adopted by the departnent shal
ensure that all expenditures are nade in the
nost cost-effective manner to maxim ze
conpetition, mnimze |licensure costs, and
maxi m ze public access to neetings conducted
for the purpose of professional regul ation.
The | ong-range planning function for the
departnent shall be inplenented to
facilitate effective operations and to
elimnate inefficiencies.

55. Consultech contends that DOH will violate this
statutory provision if it awards the CEU Tracki ng Systens
Contract to I SF, but Consultech did not prove that the price
proposal described in its business plan would be accurate in
practice, or that ISF' s price proposal was inaccurate.

Consul tech al so did not denonstrate the overall superiority of
its proposal, a factor that is highly relevant to an RFP in ways

that do not apply to aninvitation to bid. (See Finding of

Fact 15).
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56. Assum ng arguendo, but not ruling, that Consultech's
proposal was denonstrably | ess expensive for all |icensed health
care professionals, making price/cost the sole criterion at this
stage woul d effectively revise the RFP after the fact, as it
were, to include a criterion that converts the RFP into a de
facto invitation to bid, wherein price would becone the
determ ning factor.

57. Consultech | ost the opportunity to challenge the bid
specifications when it mssed that statutory w ndow of
opportunity prior to submtting its proposal. It is well-
settled law that having failed to institute a tinely chall enge
to the bid specifications, the protestant is now powerless to
directly or indirectly attack or nodify the terns of the RFP.

R N. Expertise vs. Mam-Dade Co. Sch. Bd., DOAH Case

No. 01-2663BID, (RO 2/4/2002; FO 3/13/2002); Optiplan, Inc. vs.

Sch. Bd. of Broward County, 710 So. 2d 569 (Fla. 4th DCA 1998);

Accordia of South Florida, Inc. vs. Dept. of NManagenent

Servi ces, (DOAH Case No. 94-6454 (RO 3/13/95; FO 4/21/95);

Restat vs. Div. of State Enpl oyees Ins., DOAH Case

No. 92-0337BID (RO 2/20/92; FO 4/13/92); Capeletti Bros. Inc.

vs. Dept. of Transportation, 499 So. 2d 855 (Fla. 1st DCA 1987).

58. Finally, Section 456.003(5), Florida Statutes, on its
face, is inapplicable to an evaluation of |ISF s proposal or

DOH s proposed award of the contract to |ISF, because |ISF' s
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proposal does not involve any DOH "expenditures" for "licensure
costs.”

59. The Anended Protest/Petition should be dism ssed on
the nerits.

Attorneys Fees And Costs | ssue

60. On March 14, 2003, Intervenor ISF filed an Affidavit
in Support of Intervenor's Mtion to Conpel and for Sanctions,
whi ch Motion to Conpel and for Sanctions had been pendi ng since
its filing on February 4, 2003. Also on March 14, 2003,
Respondent DOH filed a Transcript of the two hearings on the
pendi ng Motion to Conpel and for Sanctions. These two hearings
t ook place on February 6, 2003. Intervenor's Attorney's
Affidavit as to Costs and Fees seeks $214.25 in costs and
$1,705.00 in attorney's fees, totaling $1,919. 25.

61. On March 18, 2003, Petitioner Consultech filed its
Conmbi ned Response in Opposition (to the pending Mtion) and
Attorney's Affidavit as to Costs and Fees.

62. Neither Petitioner nor Intervenor has filed affidavits
of other attorneys as to reasonabl eness, vel non, of the anounts
cl ai med.

63. Petitioner's "request for immedi ate discovery,"
contained in its Response, to seek billing information
concerning hours listed by Intervenor's counsel, M.

Schoenwal der, for the 5.8 hours he clains for driving to
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Jacksonville from Tal | ahassee, waiting there for Consultech's
President to appear for her deposition, and driving back to

Tal | ahassee when she did not appear, and concerning the 1.5
hours in fees clainmed for work done by Jennifer Tschetter in
connection with the non-appearance by Consultech's President, is
deni ed.

64. Although the charges of the court reporter for the
deposition which did not take place February 3, 2003, and for
the transcripts of the tel ephonic hearings on the pending
notions could be estinated, they are not adequately item zed in
Intervenor's Affidavit. Moreover, the tel ephonic hearing
transcripts were filed by Respondent, who presunably paid for
them There also is no evidence of Ms. Tschetter's invol venent
in this case or any explanation of the fees attributed to her.
Therefore, these clains for costs and fees are denied.

65. However, any ordinarily prudent person knows that just
ground travel time from Tal |l ahassee to Jacksonville and back
amounts to between five and six hours. Therefore, it is not
necessary to permt Petitioner to explore by discovery (see
Concl usion of Law 63), or by scheduling further hearings,
whet her Intervenor's counsel had any opportunity to do anything
of a billable legal nature at ISF' s offices instead of attending

t he deposition, as alleged in Consultech's Response.
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66. Intervenor is entitled to a mnimumof five hours in
fees for Attorney Schoenwal der, at $250 per hour or a total of
$1250 from Petitioner. Paynent of sane is hereby ordered.

RECOMMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat the Fl orida Departnment of Health enter a
final order awarding its RFP DOHO2- 021 CEU Tracki ng Systens
Contract to Intervenor Information Systens of Florida, Inc., and
di sm ssing the Amended Protest/Petition of Consultech of
Jacksonville, Inc.

DONE AND ENTERED this 29th day of April, 2003, in

Tal | ahassee, Leon County, Flori da.

ELLA JANE P. DAVI S

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399- 3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed with the Cerk of the

D vision of Adm nistrative Hearings
this 29th day of April, 2003.
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ENDNOTES
1/ See Concl usion of Law 57.

2/ See Blue Shield of Florida, Inc. vs. Agency for Health Care
Adm n., DOAH Case No. 95-3635BID (RO 9/27/95; FO 10/18/95).

3/ At hearing, however, M. Upchurch was permtted to express
"concerns" and conjectures that | SF could not do the job as well
as Consul tech because | SF's proposal involved hiring nore staff
and out sourcing sone of the work, because sone of |ISF' s staff
had been trained in South Anerica, and because sonme of |ISF' s
staff did not hold the sanme, or in Ms. Upchurch's opinion, "as
good, " conputer certifications as sone of Consultech's staff.
However, it was not denonstrated that any of these conponents
was foreclosed by the terns of the RFP or expl ai ned precisely
how t hey would preclude ISF fulfilling the DOH contract. In any
case, |SF offered a performance bond to protect DOH  ( See

Fi ndi ng of Fact 31.) See al so discussion in Finding of Fact 15
and Endnote 6.

4/ The distinction between an RFP and an invitation for/to bid
is set forth in Systens Devel opnent Corp. vs. Departnent of
Health and Rehabilitative Services, 423 So. 2d 433 (Fla. 1st DCA
1982). In that case, the appellate court stated:

Implicit in the definition of an RFP is the
underlying rationale that, in sone types of
conpetitive procurenent, the agency nmay
desire an ultinmate goal but cannot
specifically tell the offerors howto
performtoward achieving that goal; thus, a
ready distinction arises between an RFP and
| FB. Typically, an IFBis rigid and
identifies the solution to the problem By
definition, the invitation specifically
defines the scope of the work required by
soliciting bids responsive to the detail ed
pl ans and specifications set forth. On the
contrary, an RFP is flexible, identifies the
probl em and requests a sol ution.

Consi deration of a response to an IFBis
controlled by cost, that is the | owest and
best bid, whereas consideration of an offer
to an RFP is controll ed by technical
excel l ence as well as cost.
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5/ The RFP scoring system specifies that "both the presence and
quality of the responses will be considered in assigning a
score.” The RFP also states it is worth "one (1) point per
supportive references up to 9 points.” |If Consultech had

recei ved nine points fromeach of the five evaluators instead of
the points they actually assigned it, this would only raise
Consul tech's score as follows: 298 + 35 = 333 points versus

| SF's score of 573.5 points.

6/ "Fraud," "non-responsive proposer,” and "not responsible
proposer” are terns of art in the context of Section 120.57(3),
Florida Statutes, and bid protests brought under that statute.
They are not interchangeabl e concepts. (See TR 132-149.)

In any bid case, "fraud" generally enbraces the concept of
m sbehavi or by bidders or agency personnel or collusion of
agency personnel with one or nore bidders. The legislature also
has gone so far as to make "fraud" a standard of proof in the
relatively few cases where agencies have rejected all bids.
Petitioner herein never alleged in its pleadings fraud,
m srepresentation, collusion, or any other "buzz word" that
woul d al ert Respondent Agency to this concern. This also is not
a situation in which all bids have been rejected.

"Non-responsi ve proposer"” usually refers to an untinely
proposal or a proposal which fails to supply a materi al
conmponent requested by the RFP. Petitioner herein never alleged
inits pleadings anything in this category, either.

A proposer may be deenmed "not responsible” if sone
conmponent within its proposal is materially false or
m srepresented. Petitioner herein never alleged inits
pl eadi ngs anything of this nature, either.

Petiti oner has never suggested that |ISF hid costs, only
that |1 SF' s proposal charged too nuch to DOH and rai sed |icense
fees. Petitioner's Proposed Recomended Order characterizes the
exchange at TR-143-149, as Consultech's attenpt to proffer
evi dence and not as an attenpt to anend its protest. The
Amended Protest/Petition and the Transcript are of record, and
speak for thenselves, but it my be noted here that the Amended
Protest/Petition never mentioned "fraud" or even
"m srepresentation;"” the undersigned Adm nistrative Law Judge
acknow edged that fraud, if proven, is always contrary to
conpetitive bidding; Petitioner declined to make a proffer of
evi dence of fraud unless ISF's CEO were ordered out of the
heari ng room over objection; and when I SF's CEO was not excl uded
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fromthe hearing room only the speculation of fraud was
proffered by Petitioner upon the conjecture that if a proposal
in response to an RFP is conplex and/or significantly higher
than that of conpeting proposers it "nmust" constitute fraud.
The attenpt to anend the protest in the course of the hearing
was denied for the reasons set out in Conclusion of Law 57.

7/ Consultech portrayed its proposal as being for $1, 300, 000
over a period of 2-1/2 years with an annual profit of $2,000, 000
to be shared with DOH as well as all profits above $2, 000,000 to
be returned to DOH, and portrayed |ISF s proposal as being for
$13, 600,000 for the sanme 2-1/2 year period with no nmention of
profit-sharing. These figures, in fact, appear in the
respective proposals. Assum ng, arguendo, but not ruling, that
the foregoing portrayal were true, it still would not be
controlling. The quality of each proposal nust be wei ghed by
the evaluation team (See the discussion in Finding of

Fact 15).
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Al bert E. Ford, |1, Esquire
994 Lake Destiny Road, Suite 102
Al tanonte Springs, Florida 32714
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Tal | ahassee, Florida 32399-1701
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Hoppi ng Green & Sans, P.A

123 Sout h Cal houn Street
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4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

WIlliamW Large, General Counsel
Department of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
10 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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